2013 COURT OPINIONS

Tyler v LRBOI Election Board --- #13055GC

Summary: The Plaintiff submitted a Motion for Temporary restraining Order,
Preliminary Injunction, Permanent Injunction & Complaint Disputing Election Results
and Constitutionality of Election Board’s Actions on March 7, 2013.

Decision and Order: The Court finds there was no impropriety by the Election Board
when they contracted the Independent hearing officer and then made the determination
to abide by the opinion and allow the two candidates on the ballot. It also finds that
some of the Regulations of the Election Board are confusing and contradictory which
makes it hard for the candidates to adequately follow them.

The Court also finds that the Officers follow the scant protocol laid out for them in the
regulations and does not find any behavior that jeopardized the process.

The Court denies the Plaintiffs motions and dismisses Mr. Tyler's Complaint.

Note: Mr. Tyler appealed the decision of the Lower Court.

Tyler v LRBOI Election Board --- #13055GC

Summary: The Court of Appeal remanded this case back to trial level for clarification.
The trial court based the decision of the four-part test for a preliminary injunction that
has been adopted by the Court of Appeals.

Decision and Order: The Court found that Mr. Tyler failed to demonstrate irreparable
harm if the preliminary injunction was not granted.

The Court found that Mr. Tyler failed to show that his harm outweighed the harm to the
Election Board. The Court found that Mr. Tyler failed to show that he was likely to
prevail on merits. The Court found that there would be harm to the public interest if an
injunction was issued.

Therefore, the court denied the Plaintiff's motions and dismissed Mr. Tyler's Complaint.

Chapman v LRBOI Election Board --- 13074EB

Summary: The Plaintiff submitted a Motion for an Ex-parte Temporary Restraining
order, Preliminary Injunction, and a Permanent Injunction. Plaintiff states the Election
Board certified the candidates on December 10, 2012. Ms. Chapman was certified as a
candidate that day. She feels the Election Board failed to follow their own regulations
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when it allowed two candidates to be certified and run for election, when they failed to
file their campaign finance reports on time.

Decision and Order: The Court denies the Plaintiff's motions and dismisses Ms.
Chapman’s Complaint based on the finding that there was no impropriety on the part of
the Election Board.

Tyler v LRBOI Election Board

Summary: This case involves the appeal of a denial of a temporary restraining order
and preliminary injunction regarding the Little River Band of Ottawa Indians election.

Decision and Order: This case is remanded back to the Trial Court to issue an order
that applies the test for a preliminary injunction.

The Tribal Court of Appeals has adopted the following test when determining whether to
grant or deny a preliminary injunction:

The trial court must evaluate whether (10 the moving party made the required
demonstration of irreparable harm, (2) the harm to the applicant absent such an
injunction outweighs the harm it would cause to the adverse party, (3) the moving party
showed that it is likely the prevail on merits, and (4) there will be harm to the public
interest in an injunction is issued — Sam et al v Ossiginac et al., 09-012-AP- at page 8

Tyler v LRBOI Election Board

Summary: This case involves the appeal of a denial of a temporary restraining order
and preliminary injunction regarding the LRBOI Election.

Decision and Order: The Court of Appeals, having reviewed the record from the
pleadings and briefs filed in this appeal, and having engaged in deliberations, hereby,
AFFIRMS the Order of the Trial Court denying the temporary restraining order and
preliminary injunction and dismissing this case.

In the Matter of Tribal Prosecutor --- 13164GC

Summary: An emergency hearing was held in this matter on the Tribal Council’'s Motion
to Appoint a Special Prosecutor, with the Ogema joining the request. The Council
Speaker, and Legislative attorneys, The Ogema and Executive attorney were present.
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Decision and Order: It was hereby ordered that The Tribal Court appoint a Special
Prosecutor as soon as possible.

Rivers v Cudzilo --- 13206AP

Summary: Plaintiff/Appellant David Rivers appealed a decision on his custody case
(Case # 12180DP). Mr. Rivers filed a Motion for Reconsideration.

Decision and Order: An Order and Opinion Regarding Appellant’s Motion for
Reconsideration was written. There was a dissenting order written by a member of the
judiciary and a response made by the majority. An Order and Opinion Regarding
Appeliant’s Motion for Reconsideration / Response to the Dissenting opinion.

Later: The Majority respectfully disagrees with the Dissent and remains firm in its
decision to deny the Appellant-Plaintiff's Motion for Reconsideration. The fact that he
did not fulfill the responsibilities under the process resulting in a denial of the motion,
does not change the fact the he had equitable access to justice.

LRBOI v Hamilton --- 13248TM

Summary: The defendant was charged with Embezzlement and Theft from a Tribal
Organization. The Complaint states that Hamilton did, without authorization, take and
remove a quantity of tar-base copper wire, knowing the same to be the property of the
Tribe.

Decision and Order: The court found that the intent of the Defendant was to convert
the tar-base wire, take it to see, and to keep the profits.



Little River Band of Ottawa Indians
TRIBAL COURT
3031 Domres Road
Manistee Michigan 49660
(231) 398-3406
Fax: (231) 398-3404

EDWARD TYLER,
PLAINTIFF

V. CASE NO.: 13055EB

LITTLE RIVER BAND OF OTTAWA INDIANS
ELECTION BOARD,
DEFENDANT

Edward Tyler
8163 Knight Drive
Newago, M| 49337

Christopher M. Bzdok
Katherine E. Redman
Attorneys for Defendant
420 East Front Street
Traverse City, Ml 49686

ORDER AFTER_HEARING
At a session of said Court on March 18, 2013
In the Reservation Boundaries of the
Little River Band of Ottawa Indians,
State of Michigan
PRESENT: HON. DANIEL BAILEY

The Plaintiff submitted a Motion for Temporary Restraining Order, Preliminary Injunction,
Permanent Injunction & Complaint Disputing Election Results and Constitutionality of
Election Board’s Actions on March 7, 2013.

The ballots are slated to go out to the Membership on March 25, 2013. The Court opted
to hear arguments on the TRO prior to making a determination on the motions. The
hearing was held on March 18, 2013. The Plaintiff Tyler and Defendant Attorney Bzdok
were present.

The Plaintiff filed an Election dispute on February 22, 2013, the last day a dispute could
be filed. By his own admission, he was aware that a Certification Dispute was held in
the matter of Janine Sam and Jamie Frieidl on November 26, 2012.

Mr. Tyler also asserts that a special hearing was held by an independent hearing officer
on November 30, 2012. Plaintiff acknowledges that the hearing officer recommended
that both candidates be allowed to run for fear the Election Board regulations may be
unconstitutional.



The Plaintiff also disputed the actions of the Tribal Police Officers on the day the ballots
for the Primary Election were counted. He did not feel they were diligent in their duties
or actively observed the counting.

Plaintiff states that the Election Board certified the candidates on December 10, 2012.
Mr. Tyler was also certified as a candidate that day.

Christopher Bzdok did not dispute most of the facts in the Plaintiffs Complaint. He
explained the Election Board's actions and its decisions. Bzdok said the Election Board
did adopt the recommendations of Mr. Alvarado, the Hearing Officer. They did not
necessarily agree with the assertion that their regulations may be unconstitutional; they
did however feel that the regulation may be excessively harsh.

The Defendant Election Board went on to say that the Police Officers were in attendance
during the ballot counting, but were not given any specific guidelines on how and what it
means to actively observe. There is no guidance in the regulations for the officers. In
“Chapter 4. Section 7. Counting the Ballot” it has an officer meeting a representative of
the election services contractor at the post office; they are to observe the tabulating and
counting of the ballots; and they are to remain until the process is “complete, certified
and announced.” They are also there in case someone causes a disturbance.

The Court notes that based on Chapter 3, Section 6." Certifications of Candidates (e.)
Consent to Election Boards' jurisdiction. All candidates for office shall be subject to the
jurisdiction of the Election Board and these regulations, including but not limited to the
Election Board's’ jurisdiction over election disputes, election challenges, and
investigation. All Candidates for office shall be required to cooperate fully with the
Election Board investigations.”

When reviewing “Chapter 5, Section 6. Penalties. (a.) Failure to file a campaign finance

report.
ii. any person who does not file an accurate campaign finance report
within 21 days of election day will be barred from running for elected
office in the next election. No person shall be permitted to run for
office in any future election until he or she files an accurate
campaign finance report for the principal sponsor, or other person
who is required to file a campaign finance report.” [Emphasis added]

The Court finds that the above paragraph is self-contradicting. It has been established
that Ms. Sam and Mr. Fried| failed to file their campaign finance report within 21 days of
the last election. That part of the regulation would prohibit them from running in a future
election.

The above regulation (bolded portion) goes on to state that they would not be permitted
to run for office in any future election until they filed an accurate campaign finance

report.

The Court interprets this, as saying that Ms. Sam and Mr. Fried! did not need to request
a hearing before the board; they just needed to file an accurate campaign finance report
before they could run for office.



-The Court can only have jurisdiction over an election matter by a finding of impropriety.
The scope of the Courts review is set forth in “Chapter 7. (c.) Impropriety. Allegations of
impropriety against the Election Board must be made to the Tribal Judiciary.”

“Chapter 7, Section 6. Decisions (b.) Final Decision. The Election Board’s decision
to accept, reject or modify the proposed decision shall be the final decision.
[Emphasis added] The minutes of the meeting where this decision takes place shall be
part of the record.”

The Court finds that there was no impropriety by the Election Board when they
contracted the independent hearing officer and then made the determination to abide by
that opinion and allow the two candidates on the ballot. It also finds that some of the
Regulations of the Election Board are confusing and contradictory which makes it hard
for the candidates to adequately follow them.

The Court also finds that the Officers followed the scant protocol laid out for them in the
Regulations and does not find any behavior that jeopardized the process.

The Court denies the Plaintiff's motions and dismisses Mr. Tyler’'s Complaint.

SO ORDERED:

/
Datg




Little River Band of Ottawa Indians
Tribal Court of Appeals
3031 Domres Road
Manistee Michigan 49660
231-398-3406
Fax: 231-398-3404

EDWARD L. TYLER,

Plaintiff/ Appellant
Case Number: 13079 AP
v,
Honorable Melissa Pope
LITTLE RIVER BAND OF OTTAWA Honorable Stella Gibson
INDIANS ELECTION BOARD, Honorable Anna Guenthardt
Defendant/Appellant
Edward L. Tyler Christopher M. Bzdok
Plaintiff In Pro Per Katherine E. Redman
8163 Knight Drive Attorneys for Defendant
Newago, Michigan 49337 420 East Front Street
Traverse City, Michigan 49686
ORDER
At a session of said Court held in the Courthbuse of the Little
River Band of Ottawa Indians on the Little River Band of Ottawa
Indians Reservation on the 3™ day of April 2013
PRESENT: Honorable Melissa L. Pope
Honorable Stella Gibson
Honorable Anna Guenthardt
INTRODUCTION

This case involves the appeal of a denial of a temporary restraining order and preliminary injunction regarding

the Little River Band of Ottawa Indians (LRBOI) election, scheduled for April 26, 2013.



JURISDICTION
The LRBOI Tribal Court has jurisdiction pursuant to the Constitution of the LRBOI with the applicable

provisions as follows:

Article VI, Section 8 — Powers of the Tribal Court
(a) The judicial powers of the Little River Band shall extend to all cases and matters in law and equity
arising under this Constitution, the laws and ordinances of or applicable to the Little River Band
including but not limited to:
1. To adjudicate all civil and criminal matters arising within the jurisdiction of the Tribe
or to which the Tribe or an enrolled member of the Tribe is a party.
2. To review ordinances and resolutions of the Tribal Council or General Membership to
ensure they are consistent with this Constitution and rule void those ordinances and

resolutions deemed inconsistent with this Constitution.

This Court has jurisdiction as the Plaintiff is a Tribal Member, the Defendant is the LRBOI Election Board and

the matter involves the election for the LRBOI Tribal Council.

FACTS

The Plaintiff submitted a Motion for Temporary Restraining Order, Preliminary Injunction, Permanent
Injunction and Complaint Disputing Election Results and Constitutionality of Election Board’s Action on March 7,
2013.

As the ballots were slated to go out to the Tribal Membership on March 25, 2013, the Trial Court ordered a
hearing for March 18, 2013. All parties were present.

The Trial Court issued its Order After Hearing on March 20, 2013, denying the Plaiutiff’s Motions and
dismissing the Complaint.

The Plaintiff, now the Plaintiff-Appellant, submitted his filing fee for this Appeal on March 27, 2013, but did
not file the actual Notice of Appeal until March 29, 2013 although his Notice of Appeal has the date of March 27, 2013,
As such, the actual filing of this appeal was on March 29, 2013,

Associate Justice Martha Kase recused herself from this case due to illness. Associate Justice Berni Carlson
recused herself from this case as she is related to a member of the LRBOI Election Board pursuant to 5.105(C) of the
Court Rules of Appellate Procedure. The Tribal Court Administrator, after removing the names of individuals either
running for the LRBOI Tribal Council or related to either party, randomly selected two Special Appellate Justices from

the list of potential Special Appellate Justices.



Due to the Election being only four (4) weeks from the date the Plaintiff-Appellant filed his Notice of Appeal,
the Chief Justice called a conference call of the Court of Appeals to determine how to proceed in this case. All three (3)
Justices participated in this phone conference. The Court of Appeals unanimously agreed to the issuance of this Order

with the Chief Justice issuing this Order on behalf of a unanimous Court.

ANALYSIS

It appears from the Notice of Appeal and the March 20, 2013 Order After Hearing that the Plaintiff-Appellant is
attempting to change the ballot for the election of the LRBOI Tribal Council scheduled for April 26, 2013. The
standard procedure for an appeal is to hold a scheduling conference to determine the due dates of the parties’ briefs and
oral arguments with the parties usually have at least four (4) weeks each to submit their briefs and then the Appellant
having the opportunity to submit a reply brief. However, with the Plaintiff-Appellant filing this Notice of Appeal only
four weeks prior to the scheduled election, this Court of Appeals must act quickly. After reviewing and discussing the
Notice of Appeal and the Order After Hearing, this Court of Appeals is remanding the case to the Trial Court to issue an
order that addresses the four-part test for a preliminary injunction. This Court of Appeals cannot review the merits of
the case until this test is applied.

The Tribal Court of Appeals has adopted the following test when determining whether to grant or deny a

preliminary injunction:

The trial court must evaluate whether (1) the moving party made the required
demonstration of irreparable harm, (2) the harm to the applicant absent such an
injunction outweighs the harm it would cause to the adverse party, (3) the moving party
showed that it is likely to prevail on the merits, and (4) there will be harm to the public
interest if an injunction is issued.

Sam et al. v. Ossiginac et al., 09-012-AP at page 8.

While the Court of Appeals used Michigan case law as persuasive authority, the above referenced case is binding
precedent for this Nation. As such, it is the law that applies.

The Trial Court provided substantial reasoning for the decision it made. However, the Trial Court is required to
apply the above referenced test. With the election being scheduled in less than four weeks and with the Trial Court
appearing to have sufficient information to apply the test to the facts of the case, the Trial Court may issue its Order
without an additional hearing. As such, this Court of Appeals is requiring that the Trial Court issue its order no later
than Wednesday, April 10, 2013.

The Plaintiff-Appellant will then have the choice of whether to continue the appeal. If he so chooses, this Court
of Appeals will expedite the appeal so that a final order can be issued prior to the date of the scheduled election. If the
Plaintiff-Appellant chooses to continue with the appeal, he should be prepared to make oral arguments in a very short

period of time. The Plaintiff stated in his Notice of Appeal that, “The Lower Court erred when it entertained the facts
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and merits of the complaint without allowing for proper due process {failed to allow Petitioner to file exhibits, witness
list, or time to properly prepare for a hearing on the complaint versus hearing on the motion}.” Notice of Appeal at
page 3. While not reaching a conclusion on the merits of this allegation, this Court of Appeals notes that the Plaintiff-
Appellant has requested a temporary restraining order and preliminary injunction. The very nature of this request
requires that the Plaintiff-Appellant prove whether he is likely to prevail on the merits. Further, the Plaintiff-Appellant
is requesting a temporary restraining order and preliminary injunction regarding an election scheduled for April 26,
2013. It is the responsibility of the Plaintiff-Appellant to be prepared to engage in the expedited process he has
requested. This Court of Appeals notes for the record that the Trial Court properly held the hearing in this case before
the ballots were mailed.

Taking all of these facts into consideration, if the Plaintiff-Appellant wishes to proceed with an appeal after the
Trial Court issues its Order after remand, the Plaintiff-Appellant must notify the Court of Appeals in writing that he
wants to continue the appeal within two (2) days of the Trial Court issues its Order after remand. To be clear, if the
Trial Court issues its Order on the date required by the Court of Appeals, April 10, 2013, the Plaintiff-Appellant must
submit his notice of continuing appeal by the end of day on Friday, April 12,2013. However, if the Trial Court issues
its Order before the due date, the Plaintiff-Appellant must file his notice of continuing appeal within two days. The
Court of Appeals will then contact the parties as to how we will proceed with the expectation being that it will be an

expedited process.

ORDER
This case is REMANDED to the Trial Court to issue an Order that applies the test for a preliminary injunction

as adopted by the LRBOI Court of Appeals. This Order must be issued no later than Wednesday, April 10, 2013, but

may be issued earlier.
If the Plaintiff-Appeliant decides that he wishes to continue with this appeal after the Trial Court issues its

Order, he must submit his notice of continuing appeal in writing to the Court within two (2) days of the Trial Court’s

Order.

ON BEHALF OF A UNANIMOUS COURT, IT SO ORDERED:

Y, . " \_:)/9 - & -
Nt 9{ [ (9;’123(@,‘, ) H-B 13
Honorable Melissa L. Pope, Chief Justice Date



CERTIFICATION OF SERVICE

| certify that | placed a copy of this order in the Tribal mail system to have adequate postage
attached and taken to the Manistee Post Office on this date for mailing to the parties and/or the

attorneys for the parties as listed.

Dutiora U JATERE

Court Administrator Deb Miller Date




Little River Band of Otftawa Indians
TRIBAL COURT
3031 Domres Road
Manistee Michigan 49660
(231) 398-3406
Fax: (231) 398-3404

EDWARD TYLER,
PLAINTIFF

V. CASE NO.: 13055EB

LITTLE RIVER BAND OF OTTAWA INDIANS
ELECTION BOARD,
DEFENDANT

Edward Tyler
8163 Knight Drive
Newago, Ml 49337

Christopher M. Bzdok
Katherine E. Redman
Attorneys for Defendant
420 East Front Street
Traverse City, Ml 49686

ORDER AFTER REMAND
At a session of said Court on April 4, 2013
in the Reservation Boundaries of the
Little River Band of Ottawa Indians,
State of Michigan
PRESENT: HON. DANIEL BAILEY

The Appellate Panel held a conference on April 2, 2013 in regard to Mr. Tyler's appeal.
He is appealing the Tribal Court decision to deny his request for a Temparary
Restraining Order and Preliminary Injunction. Mr. Tyler submitted his appeal on March
29, 2013. Because of the expedited time-frame, the Court of Appeals made a decision
to remand the issues back to the Tribal Court for clarification.

While the Court discussed the factors of the four-part test for preliminary injunction in
general terms in its Order After hearing dated 3/20/2013, it did not, as pointed out by the
Court of Appeals, individually address each factor.

The Court finds as follows on each factor of the four-part test for a preliminary injunction
that has been adopted by the Court of Appeals.

(1
A. Police Officers
B. Janine Sam and Jamie Fried! on ballot

A. As more fully discussed in the March 20" Order, Mr. Tyler was not harmed by
the actions/inactions of the Tribal Police Officers assigned to oversee the ballot
counting process. They performed their duties in as far as the Election Board
Regulations dictated.



B. Mr. Tyler alleged that the election results were “skewed” because votes for
Janine Sam and Jamie Friedl took away votes for other candidates. Mr. Tyler's
harm would have been greater if this case had been brought before the primary
election rather than after, as there is no way to predict if the results of the
primary election would have produced different candidates to move forward in
the election. Mr. Tyler failed to show that any votes for Janine or Jamie would
have been for him and he would have moved forward in the election.

The Court finds that Mr. Tyler failed to demonstrate irreparable harm if the preliminary
injunction is not granted.

(2) Had Mr. Tyler requested his hearing with the Election Board (and pending
the outcome; with the court) after the November 20, 2012 decision to allow Ms. Sam and
Mr. Friedl to run and prior to the primary election, the harm would have been minimal to
both as there would have been time to remove Janine and Jamie from the primary
ballots. The Plaintiff's chance of prevailing would have been elevated. Mr. Tyler cannot
say he would have been placed on the final election roster, nor can he claim he would
have won if he were on the ballot for the final election. The harm to the Tribe/Election
Board was definitely greater after the Primary Election was held.

The Court finds that Mr. Tyler failed to show that his harm outweighs the harm to the
Election Board.

(3)  Mr. Tyler did not show that he would have prevailed on the merits by the
elimination of Sam and Fried| from the primary election. He stated that “every ballot cast
for Sam and Freidl take away from another potential candidate(s)...” He could not state
with any certainty that he or any other candidate that was eliminated in the primary
election would have been on the ballot, if not for the votes for Sam and Fried|.

The Court finds that Mr. Tyler failed to show that he was likely to prevail on the merits.

(4) The Court has deference for the Election Board and their decisions. They
followed their regulation and recommendation by the independent hearing officer. The
expense to run another primary and the delay of the final election were factors taken into
account when the Court made its decision. As previously stated, Mr. Tyler may or may
not have been placed on the final ballot if he was issued an injunction and the primary
election was repeated without Sam and Fried|, but the public interest would have been
harmed by the expense and delay.

The Court finds that there would be harm to the public interest if an injunction is issued.

The court denies the Plaintiff's motions and dismisses Mr. Tyler's Complaint.

Judée‘B‘Hey L




Little River Band of Ottawa indians
TRIBAL COURT
3031 Domres Road
Manistee Michigan 49660
(231) 398-3406
Fax: (231) 398-3404

CANDACE CHAPMAN,
PLAINTIFF

V. CASE NO.: 13074EB

LITTLE RIVER BAND OF OTTAWA INDIANS
ELECTION BOARD,
DEFENDANT

Candace Chapman

In Pro Per

3376 Black Creek Road
Muskegon, Ml 49444

Christopher M. Bzdok
Katherine E. Redman
Attorneys for Defendant
420 East Front Street
Traverse City, Ml 49686

ORDER AFTER HEARING
At a session of said Court on March 25, 2013
in the Reservation Boundaries of the
Little River Band of Ottawa Indians,
State of Michigan
PRESENT: HON. DANIEL BAILEY

The Plaintiff submitted a Motion for an Ex-Parte Temporary Restraining Order,
Preliminary Injunction, and Permanent Injunction on March 21, 2013. In an effort to hear
the motion prior to election ballots being mailed today; the Court scheduled this hearing.
The exchange of written documentation was electronically accepted and e-mailed to
each party due to time constraints. The Plaintiff, Candace Chapman and Defendant
Attorney Redman were present.

Plaintiff states that the Election Board certified the candidates on December 10, 2012.

Ms. Chapman was also certified as a candidate that day. She feels the Election Board
failed to follow their own regulations when it allowed two candidates to be certified and
run for election, when they failed to file their campaign finance reports on time.

Katherine Redman, Defendants attorney, testified that Ms. Chapman was also
procedurally late in filing an election dispute.

The Plaintiff argued that hers was not an election dispute/challenge, but was a question
of the Election Board's improper actions, (impropriety) which may be brought before the
Judiciary without a review by the Election Board.



.......

Ms. Chapman argues that the integrity of the process was compromised by allowing the
two candidates to file late and be added to the roster for the next election. The Court
understands the frustration of those candidates that followed the regulations and
submitted all of their documentation in a timely fashion. Ms. Chapman made many
excellent points in her testimony and her brief.

The Court found that the Election Board also had valid arguments explaining their
interpretations of their own regulations. The Election Board contracted the independent
hearing officer (Chapter 7 of the Election Board Regulations) and made the
determination to abide by that officer’s opinion. That was also a part of their
regulations.

The Court did not find impropriety in the Election Board’s actions; instead it finds that the
regulations are confusing and contradictory. (See Tyler v. Election Board, 13055EB)
The Court highly recommends the Election Board look at each rule and regulation and
re-writes them so they are straight forward and self-explanatory. If there was only one
interpretation, then there wouldn't be a need for any disputes, challenges, or court
cases.

The Court denies the Plaintiff's motions and dismisses Ms. Chapman'’s Complaint based
on the finding that there was no impropriety on the part of the Election Board.

SO ORDERED:

/ (\«-«/ f"/’y/ ' B
— AR e/t

Judge Baﬁe&w/ ZEaas \_’/ Daté



Little River Band of Ottawa Indians
Tribal Court of Appeals
3031 Domres Road
Manistee Michigan 49660
231-398-3406
Fax: 231-398-3404

EDWARD L. TYLER,

Plaintiff/Appellant
Case Number: 13-079 AP
V.
Honorable Melissa Pope
LITTLE RIVER BAND OF OTTAWA Honorable Stella Gibson
INDIANS ELECTION BOARD, Honorable Anna Guenthardt
Defendant/Appellant
Edward L. Tyler Christopher M. Bzdok
Plaintiff In Pro Per Katherine E. Redman
8163 Knight Drive Attorneys for Defendant
Newago, Michigan 49337 420 East Front Street
Traverse City, Michigan 49686
OPINION AFTER ORDER
At a session of said Court held in the Courthouse of
the Little River Band of Ottawa Indians on the
Little River Band of Ottawa Indians Reservation on
the 2" day of May 2013
PRESENT: Honorable Melissa L. Pope
Honorable Stella Gibson
Honorable Anna Guenthardt
INTRODUCTION

This case involves the appeal of a denial of a temporary restraining order and preliminary
injunction regarding the Little River Band of Ottawa Indians (LRBOI) election that was held on
April 26, 2013.
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JURISDICTION
The LRBOI Tribal Court has jurisdiction pursuant to the Constitution of the LRBOI with

the applicable provisions as follows:

Article VI, Section 8 — Powers of the Tribal Court

(a) The judicial powers of the Little River Band shall extend to all cases and
matters in law and equity arising under this Constitution, the laws and
ordinances of or applicable to the Little River Band including but not limited
to:

1. To adjudicate all civil and criminal matters arising within the
jurisdiction of the Tribe or to which the Tribe or an enrolled
member of the Tribe is a party. -

2. To review ordinances and resolutions of the Tribal Council or
General Membership to ensure they are consistent with this
Constitution and rule void those ordinances and resolutions
deemed inconsistent with this Constitution.
This Court has jurisdiction as the Plaintiff-Appellant is a Tribal Member, the Defendant-
Appellee is the LRBOI Election Board and the matter involves the election for the LRBOI Tribal

Council.

Facrs

In the fall of 2012, Ms. Janine Sam and Mr. Jamie Friedel filed documents to run in the
primary election for the LRBOI Tribal Council in the Nine-County District. The LRBOI
Election Board denied issuing a Candidate Package on the grounds that Ms. Sam and Mr. Friedel
failed to timely file a campaign finance report in a previous election as required by Chapter 5,

Section 5(a) of the LRBOI Election Board Regulation which provides:

Section 5. Reporting Requirements.
a. Campaign finance report requirement.

i.  Each candidate whose name appears upon the official
ballot in any election;
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i.  each principal sponsor or group of principal sponsors in
a recall, referendum or initiative effort;

iii. each elected official who is the target of a recall
attempt;

iv. and each person or group who spends money for or
against an initiative or referendum question

shall file a campaign finance report with the Election Board not
more than 5 calendar days after the election. The campaign finance
report shall be on a form approved by the Election Board, and shall
require the person filing it to sign an oath or affirmation that the
information in the report is true.

The LRBOI Election Board found that Ms. Sam and Mr. Friedel filed their required
Campaign Finance Reports in November of 2012, but denied issuing the Candidate Packages

pursuant to Chapter 5, Section 6 (a) which states:

Section 6. Penalties.
a. Failure to file a campaign finance report

i.  The candidate receiving the greatest number of votes in
any election shall not receive a certification of election,
and shall not be eligible to take office, until he or she
files an accurate campaign finance report and the
Election Board verifies that the candidate complied
with all the requirements of this chapter.

ii. any person who does not file an accurate campaign
finance report within 21 days of election day will be
barred from running for elected office in the next
election. No person shall be permitted to run for office
in any future election until he or she files an accurate
campaign finance report for the last election in which
he or she was a candidate, principal sponsor, or other
person who is required to file a campaign finance
report.

Both candidates filed an election dispute as provided for in Chapter 6, Section 1 of the
LRBOI Election Board Regulations. The LRBOI Election Board granted a Hearing before an
independent Hearing Officer pursuant to Chapter 7 of the LRBOI Election Board Regulations.
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The Hearing was held on November 26, 2012. The independent Hearing Officer made factual
findings that both candidates had not submitted their campaign finance reports within the
timeframe required by the LRBOI Election Board Regulations. He also stated that the penalty in
Chapter 6 that banned an individual from running for office for failure to file a timely campaign
finance report may be unconstitutional, as well as that the penalties as applied to these two
candidates were harsh.

The LRBOI Election Board held a special meeting on November 30, 2012 where they
adopted the recommendations of the independent Hearing Officer and voted to issue the
Candidate Packets to Ms. Sam and Mr. Friedel and place them on the Primary Election Ballot if
they filed the required information by the due date. “The Election Board accepted the Hearing
Officer’s factual findings but not necessarily its legal conclusion that the Election Board
Regulation may violate the Constitution.” (Defendant-Appellee Brief Opposing Plaintiff’s
Appeal of the Tribal Court’s Order Denying Plaintiff’s Motion for a Temporary Restraining
Order, Preliminary Injunction, and Permanent Injunction, and Dismissing Plaintiff’s Complaint,
hereinafter “Defendant-Appellee Brief” at 3) The LRBOI Election Board stated in their
November 30, 2012 written letters to the candidates:

The Election Board is making this decision as a matter of
prudence, and a need to strike a balance between the interest of an
individual Tribal citizen to run for office and the interests of all
Tribal Members in having elections conducted in a manner that is
fair, enforceable, and free of undue influence.
Defendant-Appellee Trial Court Brief Opposing Plaintiff’s Motion
for a Temporary Restraining Order, Preliminary Injunction, and
Permanent Injunction, Exhibits 9 and 11
The Plaintiff was a certified candidate for the Nine-County Seat in the Primary Election,
but did not challenge this decision of the LRBOI Election Board before the Primary Election.
The ballots for the Primary Election were mailed on January 11, 2013. They were
tabulated and reported on February 15, 2013. Ms. Sam and Mr. Friedel received enough votes to
advance to the General Election. The Plaintiff did not.
The Plaintiff filed a challenge to the Primary Election on February 22, 2013. A Hearing
was held on March 6, 2013. The Defendant stated in the Defendant-Appellee’s Brief that the

Plaintiff agreed his disputes were based on the following:
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(1) whether the two Police Officers present diligently observed the
vote counting and tabulation, and whether the candidates had
sufficient opportunity to observe the vote counting and tabulation
process.

(2) whether Janine Same and Jamie Friedel were authorized to
receive candidate packets and run in the primary election after their
election disputes were granted by the Election Board on November
30, 2012. These two candidates received sufficient votes to
succeed from the primary election.

Defendant-Appellee’s Brief at 4

The LRBOI Election Board decided not to take any action regarding the Plaintiff’s
dispute, but did commit to reviewing and revising its procedures to address some of the issues
raised by the Plaintiff.

The Plaintiff submitted a Motion for Temporary Restraining Order, Preliminary
Injunction, Permanent Injunction and Complaint Disputing Election Results and
Constitutionality of Election Board’s Action on March 7, 2013.

As the ballots were slated to go out to the Tribal Membership on March 25, 2013, the
Trial Court ordered a hearing for March 18, 2013. All parties were present.

The Trial Court issued its Order After Hearing on March 20, 2013, denying the Plaintiff’s
Motions and dismissing the Complaint.

The Plaintiff, now the Plaintiff-Appellant, submitted his filing fee for this Appeal on
March 27, 2013, but did not file the actual Notice of Appeal until March 29, 2013 although his
Notice of Appeal has the date of March 27, 2013. As such, the actual filing of this appeal was on
March 29, 2013.

Associate Justice Berni Carlson recused herself pursuant to 5.105(C) of the Court Rules
of Appellate Procedure as she is related to a member of the LRBOI Election Board. Associate
Justice Martha Kase recused herself from this case due to illness.

The Tribal Court Administrator, after removing the names of individuals either running
for the LRBOI Tribal Council or related to either party, randomly selected two Special Appellate
Justices from the list of potential Special Appellate Justices.

Due to the Election being only four (4) weeks from the date the Plaintiff-Appellant filed
his Notice of Appeal, the Chief Justice called a conference call of the Court of Appeals to
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determine how to proceed in this case. All three Justices participated in this phone conference
on April 3, 2013. Due to the significant time constraints, this Court of Appeals unanimously
agreed to issue an Order remanding the case to the Trial Court to apply the four-part test for a
preliminary injunction adopted by the LRBOI Court of Appeal in Sam et al. v. Ossiginac et al.,
09-012-AP. The Order requested that the Trial Court issue its Order After Remand by April 10,
2013. The Order also specified that the Plaintiff-Appellant would have two (2) days from the
date the Order After Remand was entered to notify the Court if he wished to continue the appeal.
The Chief Justice issued this Order on behalf of a unanimous Court on April 3, 2013.

On April 5, 2013, significantly before the date requested by this Court of Appeals, the
Honorable Daniel Bailey issued the Order After Remand.

On April 9, 2013, the Plaintiff-Appellant, pursuant to the requirements of the Court of
Appeals April 3, 2013 Order, submitted to the Court via email that he wanted to continue this
Appeal, as well as submitted a revised Notice of Appeal.

The Chief Justice ordered that a Scheduling Conference be held at 9:00 a.m. on April 11,
2013.

All parties appeared at the Scheduling Conference with the Attorney for the Defendant-
Appellee and the Chief Justice appearing by phone. The Plaintiff-Appellant stated that he was
not requesting Oral Arguments. The Plaintiff-Appellant also stated that he did not wish to file
any additional documents, but rather, rely on the revised Notice of Appeal submitted on April 9,
2013. The Defendant-Appellee requested that this Court of Appeals either review the Trial
Court briefs submitted and hold Oral Arguments or that the decision be made on the Trial Court
record and that the Defendant-Appellee be given an opportunity to submit a brief in reply to the
Trial Court’s Order After Remand and the Plaintiff-Appellant’s revised Notice of Appeal. Upon
consultation with the parties, the Chief Justice set the due date for the Defendant-Appellee’s
Reply Brief for Wednesday, April 17, 2013 without objection. The Chief Justice indicated that
she would consult with the other Special Appellate Justices and would notify the parties in a
written Order as 